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There are alternative methods of regulating 
stormwater management by ordinance: 

● Municipality’s Zoning Power under MLUL
● Municipality’s General Police Powers



Municipal Zoning Power

● Municipal zoning ordinances and their requirements must advance the MLUL’s broad goals as defined 
by the Legislature. 

● These legislative goals are delineated in N.J.S.A. 40:55D-2. 
● A specific purpose of the MLUL, as stated in subsection a. of  N.J.S.A 40:55D-2, includes “[t]o encourage 

municipal action to guide the appropriate use or development of all lands in this State, in a manner 
which will promote the public health, safety, morals, and general welfare[.]”

● The MLUL defines what a zoning ordinance may specifically regulate.  
● N.J.S.A. 40:55D-65d. allows a zoning ordinance to “[e]stablish, for particular uses or classes of uses, 

reasonable standards of performance and standards for the provision of adequate physical 
improvements including, but not limited to, off-street parking and loading areas, marginal access roads 
and roadways, other circulation facilities and water, sewerage and drainage facilities. . . .”

These sections provide the statutory basis upon which to regulate stormwater management as a 
matter of zoning.



Draft ordinance to withstand legal challenge.
The NJ Supreme Court tells us how to draft zoning ordinances to withstand successful challenges.

“Although a strong presumption of validity insulates a zoning ordinance from challenge, a plaintiff 
overcomes that presumption through an affirmative showing that the ordinance in whole or in 
application to any particular property is clearly arbitrary, capricious or unreasonable, or plainly 
contrary to fundamental principles of zoning or the zoning statute.” Pheasant Bridge Corp. v. 
Township of Warren, 169 N.J. 282, 289-90 (2001).

In making this determination, a court will not pass on the wisdom of an ordinance. “Rather, a court 
engages in a review of the relationship between the means and ends of the ordinance.” Id. at 90.

Moreover, in the context of zoning, “the means selected must have real and substantial relation to 
the object sought to be attained, and the regulation or proscription must be reasonably calculated to 
meet the evil and not exceed the public need or substantially affect uses which do not partake of the 
offensive character of those which cause the problem sought to be ameliorated.”  Ibid.



Identify the problem(s) and method of 
addressing same through the ordinance.

Just as in the case of “major development,” in the context of one 
and two-family development and improvements, the problems 
a municipality seeks to address include flood control, 
groundwater recharge, and pollutant reduction.

Identify the specific problems facing your municipality, and in 
particular, those in its residential zones.



Identify the means to achieve your goals. 

● What type of development will trigger stormwater management?
● Start with the model major development ordinance.
● The size of increased impervious coverage may control.  
● Tailor the ordinance to apply to residential properties, giving due 

consideration to the size of lots and current requirements for 
impervious coverage. 



Define the requirements and standards.

● Ensure that municipal zoning and engineering staff are on board.
● Obtain facts and data to support the requirements.
● In one town, proposed standard is that for every 200 square feet of 

impervious coverage created by an improvement on that property, 
two gallons of stormwater must be managed on site.

● Work with staff and consultants to ensure that they can support the 
methodology and that it makes sense from environmental and 
engineering perspectives.

● Will the requirements further the goals of the ordinance?



Stormwater Management Under Police Powers

N.J.S.A. 40:48-2 is the statute that enables a municipality to adopt 
ordinances under its police powers. 

It provides that “[a]ny municipality may make . . . and enforce such 
other ordinances . . not contrary to the laws of this state or of the 
United States, as it may deem necessary and proper for the good 
government, order and protection of persons and property, and for 
the preservation of the public health, safety and welfare of the 
municipality and its inhabitants . . . .”



New Jersey Shore Builders Association v. Township of Jackson, 
199 N.J. 38 (2009).

Among other things, this decision supports that certain problems at the local level 
may be addressed through a municipality’s police powers under N.J.S.A. 40:48-2, 
even though they may touch upon and involve land use.

In this case, Jackson Township adopted an ordinance regulating the removal of 
trees on private property. The ordinance required a property owner to replace any 
tree (of a certain size) that was removed, and if that was not feasible, to pay into a 
municipal fund dedicated to the planting of trees on public property.  

Plaintiff NJSBA argued that it violated MLUL, and was otherwise vague and 
unreasonable.  Plaintiff argued that, because the Township’s tree removal 
ordinance regulated the use of land, it was governed by the MLUL. 



The Court rejected plaintiff’s challenges and upheld the ordinance.

In doing so, the Court explained as follows:

“Although it touches on the use of land, the ordinance is not a planning or zoning 
initiative that necessarily implicates the MLUL. Indeed, there are numerous 
ordinances, for example, health codes, environmental regulations, building codes, 
and laws regulating the operation of particular businesses, that touch on the use 
of land, but are not within the planning and zoning concerns of the MLUL. Those 
ordinances are enacted pursuant to the general police power and apply to 
everyone. That is the nature of the tree removal ordinance at issue here: it is a 
generic environmental regulation, and not a planning or zoning initiative. ”  Id. at 
54.



● Create an ordinance with a focus on the environmental impacts of 
increasing impervious coverage caused by improvements.   

● Under police powers, this is not a land use measure.  

● This measure protects property, the community and the 
environment from flooding, drainage problems and pollution.


